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BEEDIPRE R » DINARE  BUa ~ &5 ~ (L2858 -
LETE—JI (= .?éiﬂqﬁ'|ﬁ7[_{§L@%Et/u\|)|u ’ %2%%—{1—%&—'—
ERRXAREERESELGRE o fla0 > 2003 FEE MK
JE JE & £ (Severe Acute Respiratory Syndrome * SARS) - 2006
Fop K@ HSNT 8RS » 2009 4 HINT R EIRAMAT -
2014 FIEMEIFRIAMAT » L 2015 FHRMEEMNNL FHRER
B o Rt R BERREIZIEEREFTE - RFAHES (World
Health Organization, WHO ) 7 2005 4F %8 18 [5] (&2 157 4 16 5] 2005

( International Health Regulations 2005 * IHR 2005) - A hns&kh
B BB A LA ZESE M (Public Health Emergency of
International Concern) o BREATI = » [HR 2005 MR E 5 6.1 1§

(THR 2005 §6.1) fR7E » B EBEE AR BIRIE B 1EARIT
FH% B BRREMEEBRKEECEH  BEREHEELA

BERERL BB ARB AR ZEM ) 24 /MR AREA WHO 5b » IR
%T%léﬂﬂﬁﬁlﬂlzﬁ%uﬁﬁfﬁbjﬂ (core capamty) GiliSanin
flY WHO BL R BHESE - LRl 2BB  BERsE
BRBEFRSEHNR AR IRERT 2 MNEN -

BB A ERBI 2005 BIBEK - F—EBEARRBALZMR
ST AE 2006 4 » EN 2B 48 4k B8 DIE &x E/E)% (best practice )
FEHNI AR ESPEZESE DEeFd#EPELEREAR

( Convention on Biological Diversity, CBD ) & :fA¥:ZZRESHE B R
ZE#E (viral sovereignty )  EXFFRRIFEIRA 2 OEDEIR HIAE
B2 A D= » BRIENEARZE EE R REG S &2 IR &4

BAZEBAMBZRERS - EEHF - HEEERRA
2RBBERAADERSREHN RSN MG - HIEEHIR
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BB B4 WHO R 2 Mt BEFF SR - T4 ZERRAVRI A i o8
BRI B R IOR A B R B E A ED R UM 2
RAFHR

RERSZREBIERSIBEEER  RYSHRER
[HR 2005 2 FZ5 > WEAFCHBERERERZFEITRS
DELEMED B ERACAAFHIRE o REEL—F 5k » WHO
722011 £F 4 AR AT IR EER —RE D Z R &
H AR 58 2 A4 % (Pandemic influenza preparedness Framework
—for the sharing of influenza viruses and access to vaccines and
other benefits, PIP Framework @ NREARITH MR EIEZR ) * °
AYBEFRENMERBRESENR D ZHE] - WK SBZERN
AZIRBERRGARER - 2ER R BEFIEMEAIEZHE
BB 2005 BERREEFR R —ERERE -

RFATIER R EAEZRE R B WHO B2 FKE/DN A& FREY
f%éfﬂ@?i%ﬂ*ﬂrzﬂéﬁif VEIRHOES  EebEES
BERE—HEEEER—F - %%E%tE/VFAijJ%&%%{?

A HAERRBEARBEEME LRTAES A @A -
Iﬁtfﬁmﬂﬁ nFHREESTEAFE—FTHEVE - R Kt
TR B SEAE 2R AL 22 1b S A\ B B A A L B R R B 24w B

David P. Fidler, Influenza Virus Samples, International Law, and Global

Health Diplomacy, 14 EMERG INFECT Dis. 88-94 (2008).

World Health Organization, Pandemic Influenza Preparedness Framework

for the sharing of influenza viruses and access to vaccines and other benefits

(April 16, 2011), https://www.who.int/influenza/resources/pip_framework/en/.

> David P. Fidler & Lawrence O. Gostin, The WHO Pandemic Influenza
Preparedness Framework: A Milestone in Global Governance for Health,
306 JAMA 200, 201 (2011).
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VEHAS - HINH TR EM RIS E R (Standard Material Transfer
Agreements 2, SMTA2 ) AR ME REAIREITA 2 BB AR
EEFANER - LRMARABBRARTEREREREES
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,.\’\J&Em'\] » AR AR CE Z AIBE 5 M) ©

A RIRATHRR B $04E R M B R

FAATHE R B EHE R i B iR LR R F B R IE 0 = H5NI
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FEEHNETBE L ERER WHO 2 2R B & R ER
( Global Influenza Surveillance and Response System, GISRS ) 73
RS o ARITHERRBEERTRA I ERAHDBE S
EMERETRE  RERAGZ AT » DIRERNREAT
A S At EZERRE D ZEEILILAN 80 =
B ZF4R -

EREDEED » RMATHERKBIEIERTESE 54.1
ME Y MM EEMB R &3 (Standard Material Transfer
Agreements, SMTA ) » DIE K975 r 32 H5N1 [ EAD AT BE3& BX,
ANBAZRRIRE ZEMMEM K (PIP biological material ) 7
B o [ZXEMRI R 1 (Standard Material Transfer Agreements
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TORAT MR R B EOAE IR B Bl AT RV A 25 0 ] - (RREE
56 15 o ROMATMEMRNBI EIMEZRZE 6.14.1 555 A R MELR A 4 2%
FRMADKE R EP RS MR - 5 6.143
BRAE N GISRS At K& s ~ D TR RZE R
£ B 2012 FHEIE HFEE B (annual partnership contribution )
4 WHO @ DIKE2ORRAMITIE R L O] fE ] - Mz
BN FEERHFEREE - KEIARTE » BR GISRS R GFEF
EH—F - EEM - P ERMRNEREEZEE SMTA2 & »
=8 WHO E1TH A » MiRkiFZ AR EEEEME R
BYE £ WHO RID BRI B4 F EMFRAE PRI -

TORAT MR EBAEZR (PIP Framework ) S/ 58H B 75 X
EEFB ML - & WHO BREUEEAXHIE - ERAMNLE
1 (public-private partnership ) R\ EZR IR E 35 EZER
AIESRRREEDMR TR et AR EHERE
tEAMER WHO BB A - B 2EIFRAE S EERIFTHIEE °

—HESF RGBT

RFATIER R BT BAZIR A SR FT P2 A D B RBK
B4 M4/ (Convention on Biological Diversity, CBD ) ©
CBD EEREAMZHM ~ FENBEMERED - LUAATFE
BAZFABEEERAZE - CBD 5 15.1 R ARASEBHES
RERBEETE  AMETREEEERIVATERBNREZRE
7 BZIEBERCINEERENHAXRZIEERE - CBD
B 155 RABRE - B EEERAKSKRRHANEBLABERE
SEMZERMENKIE 157 RINREMOE T BB FEHS - K
REBEERNGNBRATIEZMENFAENEERNER
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DU AT A R EERATERI A -
HEREVZEMEANI  BREEXZEYEBERELE

{&#9 (International Treaty on Plant Genetic Resources for Food and
Agriculture , ITPGFA ) th 2 —IBVEREIRHHERNEREY
EEERFEREMGENRRGLR - L—BRGRATA—ZER
;o EIRNEEREEEERIVER  WEARAFTMALEDD
EMNAELERMEENIR - MRS ZHNEREBABHE
B DURAMSEDZNABEREBASIE - REZGN - BE
(recipient) —BME RSP ESFERE @ MEANENEZR4A
RIS MER ML  BRRAERES N ZERERETE
A WA AFARER - BAZERSAHEAABHME - HE
F - A NEZ U aRE]EE o

SR LY M AKI LR ITPGRFA &2 Bi3E » AORITHERR
BrE IR IAHERA LSRRGS (BEEYZHRMEAL
L ITPGRFA /AR ERAMREZET B LT AR o RmiTHERRKBAE
EERDFTNA D ZHEEE T — BRI ELE
B, B TR RAREEERER FEKEAZ » MEHEE
WHO (REHZ | ‘- BREN TEREEHBELIMIEYZE
MR BESRARITERRBSEEREAAG —BARLE
BAMREET > MAR—BEERBRES - AMERRITERRK

*  Arianna Broggiato, Global and Regional Regimes on Genetic Resources,

Experiences and Best Practices, in [IUCN INFORMATION PAPERS FOR THE
INTERSESSIONAL WORKSHOP ON MARINE GENETIC RESOURCES —UNITED NATIONS
GENERAL AsseMBLY AD Hoc OPEN-ENDED INFORMAL WORKING GROUP TO
STUDY ISSUES RELATING TO THE CONSERVATION AND SUSTAINABLE USE OF MARINE
BIOLOGICAL DIVERSITY BEYOND ARSAS OF NATIONAL JURISDICTION 46, 48-49
(IUCN Environmental Law Centre ed. 2013).
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PIEBIERGTH  XRABARERIRSERAGLZR - 1Y
RS RENRAREESRE -

RMATHERRK G EERZFT N OB — BRTE
GISRS A NEENHNREEACREPEESRE R -
RTAT TR ENEZL 55 6.14.3 (K38 7E {8 F GISRS R4 1
12K K E K A WHO 1Rt F B & 1F % £ E Bt (partnership
contribution) * %5 E £ 15 £ WHO GISRS 4 4% 12 & ok K 2
50%  DIE 2 IRAMAT IR AIBH L K Bl FERE S - ER@HTHY
LZHR LB AR E B o ERRIEHIREL SR AN ARG
NRHER -

BEERE  ITPGRFA WLHIREHR LANERAKETE
HIFEAEJR (common pool for resources ) &5t ° HAERKFT
ERBLEEAECNBREELIINIBREREE A - A
ERNFEENRRITBANFRETERERE  LIBHRKE
WEMAFHENES - BEEREHAUEERERERZERAT
R EREBITRNESD  BEERETEARBRHANTIRARNE
AEMLPINMAZESANRREAS » FEIE—RARAHNIES
FEBFIZHERRSMENLEERAE - ERFEAENEREA
B —  AHERRZFANNMRIEEER  — - TAHNT
AR ERER YRS KRB RNER - = ~ 1k
BEHERNERCARERER

SEBEBKEL - RXORITHE R SRR ERET

Broggiato, supra note 4, at 47-48.

MicHAEL HALEwoOD, ISABEL LoPEzZ NORIEGA, AND SELIM Louar1 EDS., Cror
GENETIC RESOURCES AS A GLOBAL COMMONS CHALLENGES IN INTERNATIONAL LAW
AND GOVERNANCE. (2012).
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HRREPXEMALZHEHENER - RERFAIREREZRN
2 RS BERRENLIBPINMAERE  TEESKENELR
f 7o 1o EREBOARKBRIZEH - BREDEMARTIEE
ZARBARRN - ISR —EEATRSE ? BEEEEREZ
R o BB RRITIHER R SBEREREZERGRT  FEL
BET TRECEEDRFLERRPELEES - KA ULR
o AMRECEDHWRERL  NEBEB2ERG - K\
BRIEFEY -

ERBATEREDSBERERFPEA AR/ G D E
( benefit-sharing ) A & B (contribution) - 58 7 [t — 1 &l £4
ERESMEZAHM - BER L sF2RECER RIS
Er&at ERERHERGCXAZRS B RERNTE -
2013 B WHO BIRE R 5 WHO M5 » HEEBEEFA
TATHER R BIEREERB AREERE O » KRk
#MiTR (CEO) RIFBAEBRGLHEEBEHH - MELHH
NRERAWIFRZ RIBEEMEEEZE 2 WHO EXFTRVEZ
£ - BREZEREEE WS E S (International Federation of
Pharmaceutical Manufacturers and Associations, [IFPMA ) Z {3 &E
72 2013 FRFEIFRR - HEEE G E EMAMAT IR, SIHESR
BIUEED 1800 B3TT » W W#E WHO BALERPIMA R H -
REBEARNETRERELTFIED 2 BALE - BRI
MR TR - RN RECEBMAEMARREEAT
7 Adam Kamradt-Scott & Kelly Lee, The 2011 Pandemic Influenza
Preparedness Framework: Global Health Secured or a Missed Opportunity?
59 PoviTicaL STupies 831-847 (2011).
William New, WHO Plan for Pandemic Flu Proceeds with Questions (Jan. 28,

2013), https://www.ip-watch.org/2013/01/28/who-plan-for-pandemic-flu-
proceeds-with-questions/.
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MR ETER BRI TRBEKR S D TIE? BREREZIMAZ
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122016 FARMITHERMRABAEERBRERET » FEEE
(review group) R/REEME @ ARITHERKHEHIERES/E
KmREBNMAIFT 5% - BRIBHEMIESREERMRE
WIRIRYE - DIRZERBERRIRIEEARBYACHTANERE
B ERERFLERCEXNERENERREL - MEAH
B D  EELZEZHHERENSZE ~ FmEIELRE
i o DRI KRR -

PINERSAZEH D EEZESREHNESREN
BE BMAATEREDNGRS®RE NAUZBERFIIER
(genetic Sequence Data) 2RI E M © AXMATIERRKELE
ERNARERSHHERFINERIETRE - BEERFIIER
FBHE - A EREFHOEMEA  FFEHARTHERREE
RIEFFEANBAZEMATE L HERKEDEZR - X4l
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MRREREZNBNZE - LI SHEBHERMES (PC
fund) - BEZESIEHENHEAZESZANEZERBRER
BB =/ 0EES B2 EEE A RR RS SR ET AR
B HHZEEBEMEIAEN » SR RES S EIHFEX
£ o EItRF - EEZEQTEIANRTIERRLEERETR
REZYRB A CRERRRR B EREHAE S 2 EE
MR EBRARIZRKITERRLEERRSEEEDERK
BRFEABERA TR EERRERNERR -

MR RENRE - EEERE R HARITIER KBS

TR D BERZEGHEBRITIHE MR EAER AT LUE E
BRI A GOIFTIER OB NINEE @ FrlZ2EERE KEEae
JNEE L - BEEBERI&ALE - BIBREEGRSG] 2005 BEEARITHE
M ETER B BREGEEREES " - XN FEEE]IE
HARRAT IR R SEAEZRN B REAYZHEME AN TR HE
#ZE=S (Nagoya Protocol ) HEIREE—2 » MEKARITIER
JRX B EBAE ZR48 A R ROM R T 2 B oz 4 | BRI B AT PR B 28 ) S
#l (specialized international access and benefit-sharing instrument
for pandemic influenza) - AL HERESHN AHBEA AIEEE
RN EERRERER  BEAEEEERESLEREITE 2
EEHRRAAREN R RERR R A e N AEH AR EE N
’  World Health Organization, Report of the 2016 PIP Framework Review
Group (Dec. 29, 2016), http://apps.who.int/gb/ebwha/pdf files/EB140/
B140_16-en.pdf?ua=1.
' Lawrence O Gostin, Mary Clare DeBartolo & Rebecca Katz, The Global

Health Law Trilogy: towards a Safer, Healthier, and Fairer World, 390 THE
LANCET 1918-1926 (2017).
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REE - MO EIRIESREENER - ANZERSERAE
BERESHNARITIER KM EERERZ SRR ES <EHM
EEE 2019 F5 72 EEAFERGEIRZE ° ER WHO
HRARNRITIERRLEERERTBZESECBFR - LUINE
AR2EERESHNAHBEMAIRENCRE  ETHEL
B9 WERY WHO BB M7k &

S BRRESHAS IR 2 (SMTA2)

FUEE O HE NN AKTATIE TR B EIE LS R LIRS + 7E 2019
FEE T EEREE SRS HEWE - —BREEERN
WHO %3] SMTA2 2 &4)  LNEAEASGRSER B—B
32538 SMTAl INEEMBESEA -

NHIFT#L - SMTA1 BRIE #b 2 GISRS R4 A MK 2 EH

B BRSO FERREH WHO I8ERRA » Y EHZEZIR
BRE WHO B3] ARFARIEZMRMERE - SMTAl %
SKIRMLE (provider) ZBMKIE WHO B2 FEHE T 2IZH - 17
M BT GISRS RAEAZ K E » WERIBHREBM N &
B URBEEM R HRESH  BRERRES RS
(IVIM) H#ETRH 2 ANAE WHO » WREE IR E S

7 (Recipient) —BlIEZ MBI ERZ » A WHO GISRS E#t
NEBRIMNBE IR A » IR LB EAFHETBEZ
ERERAEMABREWE - WEEFT LB WHO H#%
K8 BEFEER WHO %3] SMTAL 2 (& fiEWEsE -
ZESIEREM A NEEZERT R LURBHRHE SR -

2019 5 72 BHEREAERSE » BEATLIEBI—E
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ERF EREHINEEBEREREES > RMk—FR
E7£ 2019 58 72 B REERSHHEESIE " - SMTA2 H#Z 1
RXFHEENREBHRAFTERSHEREERTMEZKER
GISRS AL ACEREZBEBXEIT EXNAN 2N M
ELFMERBRRITIHERR S ENEZRIG 2 VTR EAER
M ARER > ERBOEERR X 0 BEE WHO %857
SMTA2 © IKIR AN EIEMBERS © - A8 2019 FHAFHER
SREMKEE - AT /AN WHO %55] SMTA2 © 448
GISRS ZAEVSMRAEEENARSEA -

B3R SMTA2 25 1 &2 E » SMTA2 #L 2 E%E AR WHO
B REWE - MR EREERNEIZE WHO GISRS E132
MMENFTE LR BERRER @ DETMRERE A9
iT/AE] - WFFTEAS TN AT -

SMTA2 & v FEEF ABIWE 2 ETF - SMTA2 F 4.1.1

BRAE  BHWERBREREANRRMLEMEH cREERE » E:5
ARESHELREEERERETAK BERE  RIFR

""" World Health Organization, Pandemic Influenza Preparedness Framework

for the sharing of influenza viruses and access to vaccines and other benefits
(May 28, 2019), https://apps.who.int/gb/ebwha/pdf filessWHA72/A72(12)-
en.pdf.

J& X % “Any manufacturer that enters into any contract or formal agreement
with recipients [of PIP biological materials from GISRS] or GISRS
laboratories for the purpose of using PIP Biological Materials on the
manufacturers’ behalf for commercialisation, public use, or regulatory
approval, of that manufacturers vaccine, diagnostics or pharmaceuticals
shall also enter into an SMTA2 and select among the commitments identified
in Article 4.1.1 (a) to (c) based on their nature and capacities.”
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LEA TR SRS RIE - AR R AR
REARNRTERRERCHBEEER  LTLA&ECE
BRB SRR EY TR - ZEWETAKEEEZAY
BB ABREREFRETFREMBERMN > X8 &
SR EFRAIESIRFEE - BB R P ERERH N AORRAT
FEE ERFER - EERVETIFEEENVRSEREE
B M EAGERITRLIER - 1tHh - SMTA2 JRE » BIE
EAEEAEMthE 82 WHO #545 SMTA B 2 A B Rtk —RE
BRI ENVIHRL

PR BT SMTA2 HIERWE /AL BRVIRE SR E
M BHETETERE > BREPLARRBHBREEZTES
BIHEARAE - SMTA2 25 5 RARE © " NMRBEEBBRAHANEET
BEHMIFNRMETFRAAS R REREEFHHREE
IR HFIRERHETENRD MR - ) BHAXIKEX
UEFEHE WHO BF X bXEHFE PR AIRERE » A
SMTA2 % 7 REFERTE * " BLEERBE BB ZERNAR -
HAKRTEEEBEEZBREEMNBETZIDENEER - W
BRNEHEBSBIAREN 1947 F 11 A 21 BEZ (BEEE
PIM BRI R AKN) —BUZEMENTARE - SHEME
RKBIBOERR - ARRBEATRE 2 EAMER] -,

PR X% “Nothing in or relating to these clauses shall imply the obligation of
WHO to submit to any national legislation or jurisdiction, or be deemed a
waiver of any of the privileges and immunities of WHO in conformity with
the Convention on the Privileges and Immunities of the Specialized
Agencies approved by the General Assembly of the United Nations on
November 21, 1947 or otherwise under any national or international law,
convention or agreement.”
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SMTA2 LA - A PIP ZZR 2 EHR SR -
BB RMITIERR B SER LR — THEBRRAY » 1B SMTA2 =2
SRR —IEERGL 7

RIE 1969 & (HEHANIRAE/AX) (Vienna Convention on
the Law of Treaties, VCLT ) 2.1 (a) 1§ "&& ), RIEHR2
FLUERP N FETZEREEE CHE WS - BmZBROR
P ENEEZHEBTRECHNZR  TMMEREERELE
Rl o FAEBBREORN "EBX, <B4 HRBEEEIER
Bl BRIEBUN AR B LMD BUS B B2 IE TR Al Mz ARV EE T BB 1
LEAEER  RBEBRIAL M RERA/ILEERFIIN A At
NETEBEBZESENERCER -

SMTA2 7 E%E A& WHO MilE - E WHO E/ER
ABE D BREMMREBE (PIUIRRFEHEEMEE) &1
BEERKEBFAEBE D - AULLKBARRGLEAL » SMTA2
R IR B RAY - BMAEA BB AL - FE L iR WHO
ECOHEM » SMTA2 2—ERZAMIEKRA " - BER SMTA2 &K
SEBRAERA - TR A2 M EEAERBERAE (private
international law ) MIEERAE « ME < » RKRITHERR B EIE

" World Health Organization, Standard Material Transfer Agreements 2

(SMTA2), http://www9.who.int/influenza/pip/smta2/en/ (last visited Dec.
13,2019). WHO ¥ 7 # & EJ® X4 F : “The SMTA2 is one of the two
PIP Benefit Sharing mechanisms. It is a legally-binding contract between
WHO and an influenza product manufacturer, research institution, or other
entity that receives PIP Biological Materials, such as influenza viruses with
pandemic potential (IVPP), from a laboratory which is part of the Global
Influenza Surveillance and Response System (GISRS).”
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28 (BBRANE) B WHO AT LI FA A G S R R E B R 15 9
22 SMTA2 (FOERA)) o

=~ SMTA2 ¥ Z R FR T ABEBENE LA ?

RIFE SMTA2 w B * REAB GISRS ZA WA mIT I
/;mF’ZBEEBﬂ: éE%Mﬂzﬁﬁﬁ FiE (BlanRr B2 M eE ) &
AIBERR SMTA2 2 HUNE o BN EMHEE - B EB A EE
ﬁff“éﬁ%ﬂu%ﬁ BERZEE  TEFER SMTA2 Rt H =1
Fmant Z TARER o AU TR Bk SMTA2 EF A
B REISTTRTAE R R A A BIFR AR It —RI&E -

B ERBERREBBFEARZEARER » ALt
RXREETREEREREEZZFRANLAESE - RAIL
RERRDIRERANERIR CENEZB I  EREEES -
MRS ERARHBEREABERL - G5 BREE
EREEBBEENEERER EMBBEAEERE  AME 19
S - BARNRRSBEEE 2 AN EHEEE - AMEEARER
A (ARBENMBUAEERN BB AK) (ICCPR) F (KK
& SYERENBEERAK) (ICESCR) HAGRR EREZA K
BRAAREERE © ’let REPFBEIERETEEEEA
WL ERRENZHERE ¢

SR » IRIBEEIEERE (International Court of Justice ) &2 (&
REBEERFFEXEEBEZLAER (Advisory Opinion

on Reparation for Injuries Suffered in the Service of the United

"> ROBERT JENNINGS & ARTHUR WATTS KCMG QC EDS., OPPENHEIM’S INTERNATIONAL
LAW: PEACE 19 (2008).
' BE i , MODERN INTERNATIONAL Law 325-329 (2012).
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Nations ) ) ~ EEEHEPOEEERBEL A —EE/EIK
REBAMERAE @ BREFNEGCFIORERLME 7 - It
i BN B B R AN 2 58 TE 8 B S FAE R B 51 K B R AR A -
A RER BRI MBI E @ —FRERERN BRI
ffEe LHIRCBRRZ M2 EE - fl20 AR 2 BFE
4 0 IEBUFAESB (NGOs) s MEEEM -

AR BARATERE Lz TRIAI B ERERE e mill
IS AR - REBRAELERSERBEBREAR—F  BEIR
ERRERRE - BEERR  BANSEEERREEFARK
E ik Pl E R RER BN RERERR
REIRAAESIRE  AEREGEABRBBBEAR MR
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