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BAERIEISE (regulatory state) B HIEBARFENRGR > B RS
IR o PR TETHER A SR RIS - B HIRE R E T TRt
HW %0 - 1 H s AR RIBE T (E R E RSB S = g TS -
HAESCE PITSRG R G T - RN A SRR B ~ A SR T L
B RSEREH B2 (experience and expertise ) 3 o

AR SRR A B DIER R ORE R R R OE I —
HOZ ARER R TR T Ry L BB — BRIk (2T [
—1 ) o —JiTH - EFEERR - RL s S A A Py R T AR (T
B RGE R AT SR BRI R )R B T B B SRR S0 B A A o W RH
J1 (deterrence) » fj—EREFEREH IR OEBRERIEE - #
M B AR ETE K FERS (risk management and prevention ) » ZRK3Z
R — S N BRI B OBIRTELL - S35 ERERIEBHEER 5
AT A EE R A T S LA - b —EBEIRRIR] - B T RlER A tabE %

! ETHIBIRIBESAE At S HE TR TAHE R — BRI o DIRERGI - 19304E
R/ NERTEREAETEL (New Deal ) BfESR S8 BB HS B Rl a & B 58 2 EE S
P2 - (HERESBUR R R AE RIS et & 2 B 5 - HE XU — 2P ERhEH
FEI9HERT L

BArEE 40 A A4 22 Lawrence GostinUf Lindsay Wiley(SH5H - BURF(EA 345
A SRS IR T B R EY_Edy R (command-and-control regulation) >

AP TR RER TG BRI - PIATE H52 23 L (regulatory impact analysis )
EENA B ER (public disclosure ) ~ 3E¥EZE# (choice architecture) ~ {7 RE=CHRA]
ZT7E (negotiated rulemaking ) ~ DUz H T4 (self-regulation ) Z£55 o See LAWRENCE
GOSTIN & LINDSAY WILEY, PUBLIC HEALTH LAW: POWER, DUTY, RESTRAINT 207-216
(3d ed. 2016).

Matthew D. McCubbins et al., Administrative Procedures as Instruments of Political

Control, in REG. AND REG. PROCESSES 6-7 (Cary Coglianese & Robert Kagan ed., 2007)

)

(indicating that “[a] consequence of delegating authority to bureaucrats is that they may
become more expert about their policy responsibilities than the elected representatives
who created their bureau”).
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BRI+ (EERE

HE L EHEOITECE AR ATt RiE EREE %
ERERSUAFTREERIBIE - 28 B SORAE AT IR BT R i A LA
I > (G A EBR E AT B L 3 - SRiig R i e SR R ST > M
TREATZ A ~ Aale ~ R B E IS e R RO E LS - T
I PR TR A AR B B ) ST BRER B TSR BRI R TEGEA S 2
B Bl - HOTREME(ERR T A ROE S RESEIS TBORE < > Tl
(FJRF I BV R S AR R A T TBUE M5 R FTRE () i F s
THRE® - Mb— TR S A P IR T BGA & TR E EHERE L

* BRSCHE (2013) - (EEEFFRAATR AL Z 2 M R © R R i AR B
1E) » (GEREENEE) - 23801 H11-17 -

> PIATEELRAE20094F 1 T RN 2= IR SRR BROR T TBUR 7 Bl T L ETEF
oI ¢ TATBATRAELERIERY - WA EMR T SRR R E
fIRE - T SERERLAE Rt TBUE HINSEIE - I DU RBCRAT B DR SR B I 555
INICEEATER - FIL > fTE0ER T ERAE TR BE R (R - HEl
BRAENITBOE R, > K2 @ fTBIT R EREENESR - | 2RIERR
(2009) - (FEBIEEEIEHINRES © 5afTEUE 2 B TEELIRA S ) -
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TRERTERYEE L TERRI ATTBRE PR i 7E i S8l A AR
Fp2 Bl > e THE H 1T B2 AT R B M (accountability ) B PR SRIE & 1
(legitimacy ) -+ DARRHZARZMHEHOEEAME S T RARIRE &R FRE R B A T
Z DIREFHLAIBRERS -
EfHEERE BT LRTE LB AR R B A T LE R E R A B SR
B #E—2 N NSt & 8 L T = ER - BBk
(globalization ) DI F &M Ay (information technology revolution ) ZEfERS 4
TEEREET - A AVE R BISR R A SUETENE © JRE DB R R
L EME— O HVE ] (regulation) FRAY > SE [F)EER /A FAE K
HMER R A (stakeholder ) ZEMEHE (network ) JiX A B G F L HH
(governance ) B o [ —HUEIENE L FEAE - AHERRE R EREHHEB T
B - HDRERR ~ R BB S L S TR - AE IR AR
S AN i B T AN G T SRR A BB ~ s A B ~ A T =K
DABA R B AR A S o B B AR 5 o AN [F) B R s 2 g 0 - T I

FE77 (Fa) - (2008 THUEHIB TR ) - H28 » 2k« FrEdtk -

6 TEMEE (2002) - (IHEHTERRFE © EAIEERE FPd]) - F403-416 0 2db ¢
JU -

T AR TR o i E st e O E AR (risk society ) B
#&iitEr (network society ) Z[5E% ° See ULRICH BECK, RISK SOCIETY: TOWARDS A NEW
MODERNITY 17-84 (1992) (explaining the phenomenon that wealth production in
modern society is systematically accompanied by the production of risks); MANUEL
CASTELLS, THE RISE OF THE NETWORK SOCIETY 500-509 (2d ed. 2000) (concluding that
“as an historical trend, dominant functions and processes in the Information Age are
increasingly organized around networks”). JEIt: H ks [l X & & JE\ B it & 2 FE A 22
¥ Z2REEEE (2014) - CEBit g EER © TSR ARATIREER) -
H31-71 > 2]k ¢ 38 -

8 R. A. W. Rhodes, The New Governance: Governing without Government, 44 POL.

STUD. 652, 658-60 (1996) (arguing that network as a relatively new form of social

coordination is autonomous and self-governing, and consists of interdependent actors).

72 RAHRRE2 3 -

JEIRER - BT#ERET - H105-150  David Denney 3 BIfEE ML ~ SCbaR ~ BISER ~ il

Bt dr ~ B~ BUEHIG /SIS AT S - David Denney (35) >

SRZERk ~ B (3) (2009) - (EEEBLE) - H15-49 » 26 0 B

©
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T2 o KA AR L B B M R (5 > (e B — B A P2 T THY
B LHEATREMA TR NERAA > AP LEE i 30 &
INFLEIREI AR EE > L ERERAIVE S F AR - M (e paE L
BGE' -

B SR B R AR B R B S S e T BRI G B A Y
AR (RHAE DI A R i Z g0 - BRI EE AT H
APERERE R B LATEERE - RIS EBABCRAEIRYIA - SUEEER
AN E)E ] SRR EBR G AR - G LR N R U T I R
TGER SR AR AERNET_ B PRS- (HRERET SR R m L, - JRENA
PRGN FIFFR GRS B LB DU 25 5 BRI Es AR (local
knowledge) ' » DAZERR B —1TEIFRIHERIRIR - (A E B PEEE o
LR R R b m iy [E A R AR - Bl ERE TSR L iR A\ AR P2 B ~ £

BB -

10 2 R 2:Z 30 - Also see generally LAW AND NEW GOVERNANCE IN THE EU AND
THE US 1-4 (Grainne de Burca & Joanne Scott eds., 2006) (exploring new approaches
to governance in both the U.S. and E.U. that feature the shared emphasis on diversity,
provisionality, revisability, and policy learning, which are collectively referred to by
contributors as new governance).

Bz (2008) o (A BEESIKIEORHE FVEE gt R 1 B B i PR AR =
Wk ) - BESHE (FEHR) - (2007RHEE RELERAEIEEAET]) » H143-196 > 2
b AR FPERA (2008) - (R E B RGEL ) - B (R 0 (2007
RIS R B R B T ) - E197-239 » 224k« JrEMk 5 REEE (2013) » (A&
e EURBSAER | AT S T AGC S NG | KA ER]) - (H HRREEEE) o
21787 > E108-123

12 MICHAEL DORF & CHARLES SABEL, A Constitution of Democratic Experimentalism, 98
CoLuMm. L. Rev. 267, 267 (1998) (proposing a new form of government named
“democratic experimentalism,” under which “power is decentralized to enable citizens
and other actors to utilize their local knowledge to fit solutions to their individual
circumstances, but in which regional and national coordinating bodies require actors to
share their knowledge with others facing similar problems”).

B ZREAEY  FifEEE1l - EH157-164 ~ 179-189 ; LS, (2008) - ({ESARSH|E
PG * SR RS TSR AR T 2 0 TEER IS ? ) OO (F
M) o (2007FH RS RENEEATHIEEET]) - FH45-52 » 2t ¢ FrEAk -
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EHITTEUZ TR BRI B 2 B A AR S R RIS
Fizes (i — 2 B IR B i ey 2R el gt € 2 afam » BB AISZ 2B T
BOE B BRI AR ) - (HRTE S i P (e R RAAR
N FEIAIIESE » LIS A 2 i R UL i v AN G 1 O TR K - Sl A
EIRE I ENPEREFHR R T (deliberative democracy ) {iE i R AHB -
16 e B IR O AT B LR DASD - FREREER R G P S Ay B
O S bt A A R R R R o R, - T BRI SRR AR
[ > AT LI OB i Ry B TR AT 3« A5 S ST o 4
SCE A K S A S A G RIS R AR EIRIER A TR SIS B A Rk
KEWD T e e IR\ i o GRS - FERRS (A 2 A B — R R
MIAER S S A EE (epidemiology ) (ZHERRISRBEE" » DURAE AR
AR ELARI SAE Ry FURITATHES o J51RF SR ALy BER g oy o] TSP 8 A B iR
GBS TR B R BB UG R FRBR L BN
JEFES | B e sk} - S FH U SRR e e S B - kA TRk
EA51 1] i D] R B i i 2 AE R - 38 LE BRI I S A B EE A - AR AT
P Ry BRI R B SR SR A & RFR » B R A R R L At G
(ELBEHBRE ) IR - DRI e 5T -
FEERIA Ll SRR R (22 3o FREBRE BB A E R BRI T BOE B L
CITBR M B E E R IEAEE A _EAORRR  BEMRAETEE
TRIA R IR PR AT A T TR A TRIAY ST B S o R HE b — 33w L2
iR AL R AR B 4 RAR B R B BE B AN B B SRE th i [ 38 2 A TR0
TR > Bl RE B HI T IBUR S & » 058 PRI A R ORI SR A RE

4 R o mUHERET 0 E289-329 o

B ERSCHE (2008) ({55 THESKSHBME R B RV R E Sa s thry s i )
ERSCHE (FHR) 0 (2007RHL S BRI EEE T ) > H126-135 » 2=« #52
e

16 gsCE (2012) - (AMATFERABERAA A RIS HESRTVEEE « TR R SRR
g —EPkER) - (B - BREtg) » 1480 > H227-264 -

7 RGEIE () o BRESE (F4R) (2014) > (I ERAMRBERATEMEIEE) »
H145-177 > 2]k : TR -
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FTEEARIIRIFR > BURIRIGE R 22t — (PR - FEBR S AR L PR < DRI S5
e JOEL IEBEAE I — ST E IR - W S BIRAE TG S E R
Bzt (LUERCF BRI RN L) TTBESK » I AR
R GRA L TEIRTRERS & VERR £ - Lt — B I RAS (ESE(E AN B R RS sR — T Ar2E
TTB b /3 B TR S S A B 2R - R R B TR SR LU T
TE R BB M HARGE - S0 > 1T BURBeAE MR Z R BRI B AT TR
LRI IR E RIMEE E GRANE R EREEY MW AR DRAG (T EED) ek
FoA TERR 53 > e — B —25 M4 B TR T LB T Rk et
B RARANE  CHY R FE R e LGB EETERE D ~ T
T TBERAZ A G © Feadam Ll - ASCLUNRERER - 2E 5T
AR R i PR SE AN B R L PRI 2 ~ DUR L SIS AR TR TR TS ik
R ELERGREE - DURRC - 23 58m R 550E - ASCREER M IE T 1Tk
B E R B IR (e ) B T B TR T E T R —— R AE
BARIEEA | UIA - RS [WEer toaares - Ealia B R ITEeR S
H AR B HIRERE » 20 [0 S8 L5 A I A E S L PR A )
B o ANl 2530 SE BRI BE (AN B FR R B < R B A By RIRRAE
B SR UFRE BRI At - RERERY S T -

8 ZBEEREFREETERRIEHSE

HEHE A E R E TR B RS BRSPS AR I O 3E
— o FEEBRRGES A RS - RSB BRI R S
(healthcare expenditure ) FAFEFEF B G RE HAHRE R > KBS E

" EBRHOE R EEER - SEEANE R ERENT R B R R R (R
SERFAREH LR A © (HSEEMEE - fmia BRI S BORRE > [KIEANE
ARG i oL AR

" S RASCREE R = {5 -

0 HR20144EHEG T BRESSEHEBIZR (B FEI Y BRSE B B L A B4 (GDP)17.1%
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BRI AR TR P BRARAR » DAHER 25 BB e HERny e ~ 258 ~ T
B! - SRS R AHRA T TIECRE P B AR - e R B = T e Ty
25 o UH » FraEivBREEIK (health care fraud » FEIREMSTHEIREER) -
EUE R B B R R R R E IS - HiSS 2 BREkE a2
FA > HhRRERE (A hEfiEL)  HERRBRES

(providers » FFEREHIIEELA B ) ERRRAREBEREAEER - IR
TRBEHERE (insurers ) — & BTN R TRE Ry N8 BURRLE — FoftiaR
FERTTErR R - 540 - BERARE & L [t rTREE & EIH0 (kickback ) HY
T TER SR RO R PRI AR 2 -

Gh » —EIMEENO~ 12% 2 [ o TIAZ BRER RREY H A ~ Gl ~ 2238 - 313 H]10.2%
7.4% B 6.2% o See The World Bank, http://data.worldbank.org (follow “data”
hyperlink; then search “Health expenditure, total (% of GDP)”) (last visited Jun. 18,
2017). EREEHEE - 2 AR A AEE TR - (103 E R ME B2 )
http://dep.mohw.gov.tw/DOS/cp-2157-16713-113.html ( FxLBIE H : 06/18/2017) -
2L pilanzE R & EiE FiMedicareEdMedicaidf¥ Centers for Medicare & Medicaid Services
(CMS) - YR ST E S fEfNational Health Services (NHS) » fERB/MEA
P e [ L e b5 2 NE] (National Health Insurance Corporation) » LUK FREIAY

H ORI - R R A B I IR A -

22 See generally JENNIFER STAMAN, HEALTH CARE FRAUD AND ABUSE LAWS AFFECTING
MEDICARE AND MEDICAID: AN OVERVIEW 1-11 (Congressional Research Service
Report for Congress, 2014) (listing current federal statutes that address the issue of
fraud and abuse in federal health care programs such as Medicare and Medicaid). Also
see FED. BUREAU OF INVESTIGATION, FINANCIAL CRIMES REPORT 2010-2011,
https://www.fbi.gov/stats-services/publications/financial-crimes-report-2010-2011
(last visited Jun. 18, 2017) (estimating in the Health Care Fraud section that
“fraudulent billings to health care programs, both public and private, are estimated
between 3 and 10 percent of total health care expenditures™).

23 See Sara Rosenbaum et al., Health Care Fraud (George Wash. U., Milken Inst. Sch. of
Pub. Health, Health Policy and Management Faculty Publications) (2009),
http://hsrc.himmelfarb. gwu.edu/cgi/viewcontent.cgi?article=1249&context=sphhs_poli
cy facpubs (last visited Jun. 18, 2017).

* Id. EASTEEAYE - M B R IRES PRt B i R TR TR » VBB IR IR E AR
AT REE W AR BRGNS AL EAR B » FESELE B IR B e fiE

(providers) ~ BEFFIREEMEME (insurers) ~ BAESHRE FIAA1TE (payors) =7
BT (BIANSEEIRI MedicareBilMedicaid ) - RS BEIREORBEASARFT Ry L ALFET
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HBIEAT SRR B A R R AR AR » 78 - S (A e A o A ke
DI > G DURERERTROE R EEAVERITB® - RIS
TR SCRR LB R s S it T R R B = 7R 1 S B e M £ T
Fi— R A B BRI T NGt e ORTEIARURE « SEEAE I - FradseE
B eI RIS T EEUE E5E (ARl Egem AR S DURET ]
REBER/ P TN E] ~ FHRR R SRS SR ) B E S BRI R R
T BB E SRR R b > P (R iR L ERR IR B B8 SR
18 > HEMIE TR ANETR - BEAEITRATHE - Z53E 6000
LR SZHIRIIE VY i — BB « BIANER T RRRR S E (G 1 2006
AR R GRS S BRI AT F (B A Ry - 131 TR T4
g THESh s THIERNY, TEEE, RHADIGIIA BT R S
RIS » RIFERZ GBS, - DERTHEREG N 2 SEEY - A1
BRI AR AGE M RS IR F ST T 20T 5 RFRESE A < SEAL LIRS
BRBCHT > B AT S S IR FR R B RS

ESERAE » B A SR 7e SR L A < 3R - T
T Tt 53 ek i B A ALK P TR ) o B T - 10T - SRR PRy R Ay

Rt rTREEEGRG T (LHUZBUR ) S5 RS TNE BRI s S A -

B BIANER BRI SR DR AR R 2 RE 30 B39 E DU BRI SR (e (E T
SRS RFEIR IR E RIS - GRS S B RIS E TR IR BB H
e (EIEE - JUSRERTY - BERIREE G S SN R A B T AT « 22 AT
& (2013) » (GEERTFRENEMEZBREMG) » BB REEMENRR
BoA AR AR - MREER (2008) > (CUHEFERFIREREGETRE E Rigfr e
BRI TR ) - BRI R RS B SR RE 5 S > RIS (2008) > (f
RFERBIRE 2 I9E) » BT EILARBIUSEEM MR - [ - RIS RS —
EFFERER Z B RS degy - AR B R B IR T EGRRERs - e ER
Bt ~ A7 ~ B A BERRITE - Z2RBUEiE - (58 A @REE B
B ERTEIC BRI TEELER ) - httpy/www.thrf.org.tw/page/808 (%%
EH :06/18/2017) -

26 2> RARFEORES 1 064 BEREZETHR TRy 6500841 - 2 A iaf e - (10647 g
PRIEFE PGS ) 0 http://www.mohw.gov.tw/news/572356775 (% BIEH
06/18/2017) -

7 2 RIS E TBGERE 00 R TS 132798 Al A E -
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AT R T EHRA A S BRI RS R SZ Y 3 28 10 8 40 B8 - 5 DASE BREURT 2013
FERAREREIR S 2.7 JRSEEETR » FAEHKT 870 2 2700 (RS TTH BB RIFERY -
TE SRR T Ry B2 Ml B B IR e R AN A BR A - B AN B AR LRI
HE(E 72 (spread) - BEIR R — W0 R R BUNTR M SEHG (hEE S5
% SR EPEIC 2000 A FRAE M he S A RR R g Feid FERA T Ry - BB
FRELINEBUR L LAFF R IR Bl > | 2000 4F 5 HCEIFFRE8ER: (Bayer
Pharmaceuticals ) it H 7 3E(E DIRGSEE 2 1T R ETTHARE - AETEAETRR
FEJTT » FRRISERURASHA 2001 A 1 AAIBURIERL 1400 B R FIfE R
WA R ER B i S & (Corporate Integrity Agreement, CIA ) » #KE5H
AR ER D -

SR Ry T TS I » BEARSEE A B PR i E S R R R AR EE B
s (HIRERASL A I — R B AR - HEZRR  ATREER ]
Zx B RR OR B - SRR PRI A (RERTE ) ~ IRBE I S (IR A R B8 ) ~
FORENT ~ DURFRRBE R S0 T < I EEIRAAR - MR T » FFnl s
BERG B HAS P A IR L — DU G RARC E A » HFT R Fodts& R TRy - thiA
Ik VS FABE AR B ORGF I B2 2 T TRAEZE S ARy = - T H—
T RlRAE (RIEZERg e TRECR NS PRUEER B ) - HE— DR OREEE R
B SRR AT SR AR BRERSE R TR 73 B T & M @S
BRI - R R 2 B TR 53 B TG & S @ S A S AE RS ey
PRIERME - AR~ 28507 B R SEE N B FR s 200 - DURAT
A ATHCFERGN: - DIMER A S A B i o0 AT L R - T AR S I E A
B HERETIZRE T SOE— 8 TS ERL E AR B R A B R

28 FED. BUREAU OF INVESTIGATION, supra note 22.

2 tHRBHEESD » See Paul Nolette, Law Enforcement as Legal Mobilization: Reforming the
Pharmaceutical Industry Through Government Litigation, 40 L. Soc. INQUIRY 123,
129-31 (2015).

30 Id at 131-33.

AR REOEEBRC AT - 2REHES (2002) - (ERERITEGZIERH
RY o (BOKEE) - 4] H1-35-
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LA CRUFEIER BT S - M DISER AR T PR B (2N
TS HIREIR SO ks

— « KERREERRE 2 RRE

SEER AR ANE HH ETHIZERE » B e PR B R BN
B AHBHTRAR > DU AN L i AT i SN © T3 S ES AIRR
B MR R ES AR LERETE — © EHRBIEITHI R B
N BEESITHIE LR R A ERAR | — R SR e LA B e B B SR RS
fefitas (Ao F s s ) Rt R BRIk fE it B pria A (Jl
HREEREORERE ) FIZRAERS - —J5TH > PREREE SR e Bl m] 3
PR B RSB P 25 T S PRI SRS (S (E KT IS 38 » 53— T3 > PRERES
R B Re P T BRI B PR (T R R < BE N Al — Dk
R Rz AHRRRUE F PR A H R 2 - RS AR A\ AR s i i T
DIREAS o

P AER IR RIS A E R AR T BOZAT - WA R E R - ER
EISREARE R — AR SR 5 - R ssEE - (RERIRERE B3NS
1 > BLSESLAETS B EEEA BRI ERSTIRE S - Bt ARG - SEEAMEHE
EAIFTRESEE A R - AR R TS E AT BRI - SBBUA
FERUETHFRIANER G (LR —ZIIRE T LUPA) - (HEHE L (KIREK
BIBTRORECRIAT - BRI AT TG e - SR B SE L e i B
AT HERE TR B GRS ) ARREREREDR - HfEE—E
FERE R Rt AR A © HIEWIRERN A A AR FREEEE (IRRITEIERESaNH
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12 MR AL P BUE R SEBEE (United States Code ) HE5EEHISS53 ~ 554556
5U.S.C. §§ 553-554, 556.

103 See VANESSA BURROWS & TODD GARVEY, A BRIEF OVERVIEW OF RULEMAKING AND
JubpiciAL REVIEW 9 (Congressional Research Service Report for Congress, 2011)
(stating that there is a “‘strong presumption that Congress intends judicial review’ of
administrative action”). BB/ FE E B TEFR FFiE AT Eto the extent that ...
statutes preclude judicial reviewB{where agency action is committed to agency
discretion by lawZ &} - 5 U.S.C. § 701.

104 For general discussion on these concepts, see RICHARD J. PIERCE, JR. ET AL.,
ADMINISTRATIVE LAW AND PROCESS 130-90 (2004).

105 Jd. at 181-88.
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BOAGAESEE AN E AR Y ATBUR 70 B A E TR TP ]
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RIBREEUE IR Fo R ZEFTER I SR VLRI - DU PR LIS Rk
BLZIEMAES > AR IEAE IR CE - AP RO R B IR
HREVEBIRE A ) -

MAE R ERER - ACERE T TERE RS TBERRE - LUR
HITERAIBAT T3 - TERE 2R 742 BRI T > R HEbS S A T
LR SR TEUR 7  ASGR R AT BUR o B IR R A B S 28
LREEEEA - (R A SEAE AR R A T AT [ A SRR eAE
SEMEANE F R AT I 2 5 PR R R R BRI B A T A 23
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#e o VEFE R R DGR MR > Wi DS ] S L R (fan
ERBRESRR=E) (FREEHE - AfFAREEECHEER TR KL
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B g A T B B BLE 2 A AR TR 7 - B e R RERR
TrEkan < B TEE - B o B R RENE  FLERAN Y S B B B ki
TR - R R ETZ > IR AT RS M TR SR AR &
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B LEFERAVIT R » A — P AR T BEGR B AR SRR - 3R
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TTECEERIF R A RA S T ERR FRCh RosE R B H Y FriR L (2
AINEL R il ~ BETE - EE B SERAE R ARSI T R - IEHE
1T R — T AR TR R AL A TERR PR s E BEER A - &5
T N BRI INIA T R SN NI E S LS AR F TR
FeTEEATRT N DA e M Bl A PREE
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2006 4 7 H APHRERE B SR i B E R - HERE SR

7 MR AT R A OF FAAE 1k TR FIR A IR I BIATA T B
Bl 28 | MBI R P S DR (0 S LU R - i = TR EAE20094E T H IERik
B G FE T AL EEET T > R TBEEAY - AL BB
IR B B8 14058 LR R e — RGO E R T DR
W4 ~ (RS EANENS - BETTBUR S ZWEE ) 2R (s TBIER 9847
AMERZEREGHGHERK) > (FAEELS®w) - s51E9H -
http://www.judicial.gov.tw/publish/paperd/9809/pdf/9809%E3%80%80 23 %2055
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a > AEERAFE T > BRI RREREE A -
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TERTS R fTBGERT 102 FEEEFIFEH 155 SR - Bl R S E R A E
IO BEORBEA T - HREAS SE AT ER A S RS RIS,
SCRHERS - SERRATHEMUE (BNSEEENE) 2 B8NS ER TR EIAS - BERRED
BEHBH LR - CHEERIEERTID ' - | B FEW R IF I
R IR TEGERE 102 SREEHIF5S 184 BRAITR > FABT R aH T ATHRIE 15
IEFRFRIBIBE -+« H EATFE HRRRIA 3% P b B S I s A (e S i AR (Rl
) 1T Ry P A= SRR R o e 7 s R R ORI 5 O e - S5 1B %
feH B R B A BB TIREME , i - HE RSN
RFTBBES (KRR fEERTID 5 10 -

TEAHRRBE T BV EHIE ZR 3 TR — 2 ] DIMEE R 5 B HIRERE - {F
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B EALR T TERARE 100 FEGR 750 1282 SRFIR - SRBeHRE R R TR
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Mo A EBEW AR IR R i T TBUERE 102 SRREFI T2 184 SRFIR
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ZITRs > Pl P RESR MR R B LA TERET  EER A L IRATH BRI R R S
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REIE - AR AT RERS T BUR R TE I B R 22 -
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B o BRI R B, DUGET —aARER RSB - B —fik
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fTEERE 102 SEEEAIFEE 184 SRAI - ERREEHE 1 oRORBE AR _EFRAGER IR
RGBT 1 R R PR S EEPIIR A S AP e P iR S e B B
THRE » FUPR T oo EERAEARIC BN FEREEITRAGEAEI - &R
FRPEE A ARVE E - S ERR A SRS B BRI LIS IE 7 B LER AR ThR
A H é"fz&‘%ﬂ BB R R H A R HAY - R RS
ZIGI e o MAEEALESITBUERTE 99 FRERRTERS 1243 5RAI - 3k
e T I 5 A5 TR DR A s B SE I LR B R L B B - [RIAR R B L
"EBEANE LR EIRR 53 SRR - RBEIEHE S EANIFR 2 A 8,
T ERS > B S FUERE S (ERS » FEEEL R R SE (A
LA FERCPERIROREEA - e R SEE R - S LR F e V- H 2 AT
5 BT IR AR R IR -

FIBAELLEGARINRS | SREARRERITR (HE) <'EERNE
HEWIFEEREIRE - RERAET R SRS E s Bt 2
FEBEEATE MELAAN A R A - (B R DR A R IR T (AR T
oA A e Sty 20 - SRTTARERE LR o3 AT » AN E I
IR R T H 4% |3 - t— S REah T et & e KR s
SERER  SHE b JRE T BB SRR FIBR BRI AN T L ik S !
IR R B > F AR I — W R IR R ST s B B E R
NPT ZIAATEOEG IR « IR TR B MR B fa i« T BK
SHEREGCE AR GRS (AU FIES) M5 R A S E T
HOERRINER » FTDIMERE S T AMEE RS s ~ THIEER, ~ TRE
F A - T HHEE AR R EREBIE KR ER TR Sk
MMEE > MARKREERAE CHEEREERD o 2

18 A TEERBE1 024 HI 725 1845 F Pt -

19 B S TBOABEV AR TR 124355 FITk -

120 BiBE > [iEEE93 0 EH131 -

121 3B o BiEEE93 > EH135 .

122 3B - BEEE93 > EH134 -

123 FRAESE (2009) - (BRERTTEGE @ EERTTBUEMGR BE) > 5255 B2k #r
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o T TR = o I 2 P o SR T SR SR R IR
HEREIEHY (Chevron Doctrine) = 5% FIJEE 5/ S BRI TR A S0l AR 5 |
< Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.—Z&'?* « 7K
W R R BB B IR E R B FIE AR (Code of Federal
Regulation ) » 8458 H ¥ 2258 #1F+%( Clean Air Act )P € HEf( stationary
source ) W& AR » I SZEIERIRIEIHERRER' > < IEREAE AN AR <A LT -
TEARER T HED I R E IR 5 1B R AL R ST TR
B H R e R (question of law ) AR - 1 ¥ HIAR I (regulation )
Fir Ry I3 T B BE - iEBei i et — RE Ry A= S — P B A i e
HUHRFERMERRER  HhEE  IERESE AR B¢
R FEERERIIMER R E R, AIREREEE RS B e AR T IO B S i
[FIREFT s 2R - RS ERREAEF (permissible) H5# (reasonable) HY
BN - R E - AREROHERS TEIE (deference) *0 » T2 - MBI TEU
BREIE RIS RE (B DT o B » SR RE I AR A e A B R ARG 71T
BRI B ZEH - R BRI —RRE T H A BRAYEIEIA » IERERE T2

fmsE - WEIZETITREENARRREECHE R E R
55 H R ngRs U1 5t AR L — B A oA TR AR, 2 T 2 T sl
HE - LHE EHEERACEFE ) R E R T B E SN E
ST o T H s —(ERASE A B A ) - BUE T R T T R B = E
iR DIERETHHT R R IEE T - PlanEeEelR RInImks B - Bty
TEFIETT TR B R T (1) FFEEFREES (2) it HaHn
HEEIA o AEEBEIFINRES » R TR E MR OR 2 X o2 & PO R IR

Bk

124 467 U.S. 837 (1984).

125 40 C.F.R. §§ 51.18G)(1)(i) & (ii) (1983).

126 467 U.S. 842-43 (1984). ARZEA[HIEFEBITEGE L SZatimm i mnAbeFIk - ¥
Chevron ST > 2 REHE (2014) »  (GRsEBRE EREEHTEI TR
FER AR DUEAVERR TECR 0 ) (EAER R B w3 ) » 92101 H206-213-
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B PZRENE Y < P » MERERAGEET A — IR0 E - RIHDIR B
EAREREERNE R OAINE - At LEIR RS O R MG BRER R B R R
P RENE DB IR AT B IR ~ DUR IR R PR B R I M S AN R
W27 o

EEEGERE L E5bERREETEEE S EAE e IEHR
FELERRE — B AR R LRI - 7E3560 > FHhRE S HATA R A,
WS Ry BT BGESIR IR R IR AL ~ G ~ RZ IS WASHER LRS! > - AR -
RIEE DUEEARER TR R A A A R A P g (L B R AESH FH IRt e 0
AP Ry —BEIIEE" o DIFR B IREDRAI AR E R R B - (B S
WA EERERS 2 V0 BB IR IS AR S R 28 723 BBl s =
1SR ENERL R (B S B PREAR MR RE 72 676 BRiEAIL = A
SR ELHGRORE 1T ] BB DS I RRE S R S E R A AR A A1
REMRHE - T TEGABCESEE N R mEEER TR R AT R E L
MK E SO EINE M < 5 - AR TR SE R T 525 R HERE A T AR
PR TR R MHBRAR E PR TSE B BRHENT AL BARHIMER TERUE - " 3t
TTECRRN » JFUEARTT | B0 o A& B BB IAE - S5 —E DIREEL B
P T AT — S

127 ERERTRE T R4 3R R

128 See Cass R. Sunstein, Law and Administration After Chevron, 90 CoLUM. L. REv.
2071, 2075 (1990) (stating that Chevron "raises at least as many questions as it
answers" and “[t]he Court's reasoning has been subject to sharp criticism”).

120 BIATER T B SO N BRI TE BRI RE IO 22 - B R ~
R SR RS S A ARNE (R - MEEE G B I EREE
B R R BRI BB A e » AR ] R A S24 R IR Al S S B
AN B IS » JRRIRZ AR T 200 A ORAG (R BIRIRE - AV G REET
MERUE » AHRIEE AR B BB ST RUE i kg e A REE - T At
HERRRTRT G TG » B0 (2004) - (FAEDIMENMERIRR BB RE © SEBTk
MBI AT L USRI RIEUR ) - (BOKIRERGT
iwmy o 79E;ﬁ » H63-71 °

130 tjtm%?:fﬂf?fﬁm%ﬂiﬁ? FFFER1223 ~ 124381 24458 ALk -
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T _E PRI AR R A A R O A B SR A e [ <5 e SO i LU
(RS B BT R B R AR 8 B 0 SRR Pl A S BOR
B IR > BRRy AR TGRSR Rl B B - IR > AR
BEAEEREIOH 3R - M RASE e AV EIE - [H—E ] RER EE 5 > 2
e BREARERFRLLIN  WE BN EE R (2kF—EH St
KANFVERIEE ) CWHEZRETHRA - DR - A BAbaF
PR AR B - AR 755 723 B 676 SRAREIRIRRID S A A RERR L
A5 AN A2 e R P I HO RAET RWGARRR 7 BEAERE
RSN B BN FE RIS BRI E 2 RN D & - YRR e
[ B = s i (458 S (T i DR I TR 2 723 SRl DU S Rl ALRSOY
B LATERREAIRE 726 676 Hifife: - SEEG T TR A Rl Bz
i -

FHRGAETRE VI < A ALERT - TEE S IR B AN FR
M ARG TN FIRVEREZEM > Rt — VB e S e PR B A T R B B A
PRI R BR AR SRR - MRAETS > RIS I IS RS - DL IR HHRE ARG
BEA R E RSB I 2 R AT E AN R AR AR OB A T RIR 1
B TEGEER S E USRI R AL REERRAY R - AR » SRR
NIRRT RE M A B E R SR B M B R TR SRR A S SO R IR
HIEAREIR A BB R R (HBGETH BN RV E R B R AT & 25 B
PERZE ERE > R BABCE AT AR E I T Roliy > S BEER TG A (]
JEST 2 S A R S B R R A B A U IR T e S T AT

131 See Richard J. Pierce, Jr., What Do the Studies of Judicial Review of Agency Actions
Mean?, 63 ADMIN. L. REV. 77, 83-86 (2011) (discovering that regardless of the review
doctrines applied, federal courts at different levels in general uphold 70% of agency
actions). Cf. Richard J. Pierce, Jr. & Joshua Weiss, An Empirical Study of Judicial
Review of Agency Interpretations of Agency Rules, 63 ADMIN. L. REv. 515, 519-20
(2011) (adding to the aforementioned study in this footnote by investigating the
different rates at which lower federal courts uphold agency interpretations of agency
rules in comparison with supreme court).
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b > B E B s A A T e AT REbE . o - 18 RlREE A tes LAy
S WmpHEEE R EES « (2 e M Lhe -

= /g BREOHEL TRREAR

FORHERRBEAE PR FVRETE R 2R B U RE REA R AR B AR » BN R —
FiFTRR A R B B AR AR & rT D A A e T B
AT AR £ TS BRI 5 LS SR ATy 2 o 0 FH PR,

(EADIERREE) B 7 DUNEER © — 5 EbE R
FIBRATTEUR BT @ S & SR AR s - H5575
I FEBAERMF AN EE AR ERUBSIRST - bR 7 NS R BRI AE T
FIBRGRT TR B I T Rt e A TEE FER AR T T R O MR
IR thBATS TR - DURESE FRAERI SV HIRERR - AR S ey Rz
A DRI O BE E RSE H T R L BB NA TLUR R
AATRES - @S E I E R T RS AR A EEEAIET T - EANsE
I A = R R R PR B ) - AR el R B vy 78 5 Pl

ESERE  SEERH B E T T R BENE T IR R HE A
B — TSR R TEGA R B A S (BIANSRENIENE ) BTt
ALENE B[R] —IRFFE R IR AR B DT B B R R > HLRF
ISR RTEEE I » I — IR R TTBUASR EE — P [EF RAAE
EHIR P EPHEA A T B EHTREAAEL » ARy > JEEE 3E
EAEHERAYEHIRSES - SETREA B T — R e i — e R R AR eE R -

QAL — 3 Fratl > SEBARFREL B IR EIGE A R i80S - B 2000
5 HiCBLFEFISERL (Bayer Pharmaceuticals) wHFHREEMLIANGEE(EE
AT R TE TR - IH— 3 R BT M B B R HE B B AR R R el
B » FIRBUATF AL - IRFREL N BURF T & S DAFRRR T BB R 3
S RNy - RO T RS R BUR e B R 8 - &
RS i SR LRI AR F 81T R (BUAN{ BRI Mo R AT FH 36 (H

132 See Nolette, supra note 29, at 131.
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72 ) MR R B ORI EIRAT By - AT S HARAGA TR LU IIRE )T  £ELE
BEE < BRI ESRIEGFIR - ARTREARE R T B - B e B g e
SR g+ SR T B o 2 2% 8 B SR A5 & (corporate integrity agreement,
ClAs) » DIssRHUEEEFBEA -

SRR B B DI K, 1 S ER E FRARAI O - fEVBENIRRREE T T
FEESERURACHY 2001 47 1 HFIBURFZRAIE - BRESERGAIh - B2Ag T2
AERFER S Rl B RSB sk - X PR EOR R A F R (B R R
SRVt S {EHE (Average Wholesale Price ) BEHRURy ~PIHR E{E# ( Average
Sale Price » ASP) "** WiEURFFRIA ARG ASP MEITHIHEL « LN - B4
AN EORFE QRO R T BEREREEEEE

(compliance officer) - FHIETHTTIRMER] (code of conducts ) Fz R Ha/IHRAT

HWETHEIESE" - 15 Bayer FIFESHR » SEBIBFAHINBURR FIFFEL TAP g
J# ( TAP Pharmaceuticals ) 5t FSE(E 72 & FEdiee SRR 25 2 (3 E T
i ottt RIS B A G R R PO R A T A B e T TG
Ry RAATFBUR S/ AR CIA BH R 5H10 -

£ Bayer 1 TAP SERGAIEZER - SERIMNBURHEE 17— L AWP Pk,
HIEE(E 72 Ry BT RARREREA 7 - 2235 Paul Nolette FFamFRH » BAFSAIINEUR
WREEE DR R e - 5 B pe s e E S MG 3525 CIAs o 7Bkl
SRR R AEBEBSENE LAERER L © Bk EREE S
1 CTAs FIg RO ESEE R O - AR Sl B AR R A e
HR - 70 E R B R E R e TEEE S MR CTAs P iy 36

B RCIANAE ARSI H B ZE A EHERE - BTl ECE
H B E T AR S BRI E SRR RIS - ARICIAK
NAEIRITEZ isiE . »  See OFF. OF INSPECTOR GEN., https://oig.hhs.gov/
compliance/corporate-integrity-agreements/index.asp (follow “corporate integrity
agreements” hyperlink under “compliance”) (last visited Jun. 18, 2017).

134 See Nolette, supra note 29, at 131.

135 Id. at 132.

136 Id

37 Id at 134-37.
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fo o - i SIS P REE ST - B 2000 4F DIREARBURF$15
AWP H—R5EREMT Ry » 1RbRTCE T REi &g AWP 8975 > WA
Ry R A B B ORR (Medicare ) #AANEAR ] « S2EEFT R
SRS 2003 4F 12 H i 732 KBS R IR < SEEAL T ARHE ) AWP
Ry ASP KRB RS E BB SE T A S E R B
LR -

ARy R BIZEE AN B A E HIRSES - SSRH RRARRAE F——
BIAZE A 22 A DU ST Ry T BB SRR » HE T I S e S AR Ul
I AR BT B L IR A TR M Bl > T I RE B
RN RE AR B OSSR T BB SR A O SE R A SE B
B L o H o P AR BT 2 R 51T B R 7 S e R D e
HSE(ERE R 1 AR A A R DRI R R M BURF 2 25 > DB KA
AITRRIER ~ SR EE R ~ BUBRI (RS RO » BRI 2 Ry /N ERERER (public
law litigation ) » SZBt—Fe SPRARY FZ S TEER A0 -

LB SEE R E B HFCES - —EfR R DURRERERIE (False Claim
Act) TERy IR ERERYER G < SERAES » W]5Z 5000 % 10000 <2 R
HEIAI Ccivil penalty) » 1 HBUR AT ISR = 580 - AEIEEFEE
AR EIFGERER (Qui Tam) 5K > ALFFKIEFE (whistleblower ) FHEES
BURF 170 o AP P o W P BB A BRI < B TR 5 PR BRI S 15 IB
0 ANRBUT RSN ATRLTTESAIESRC 15%2 20% (BUFATA) B

138 Id at 133.

139 Id at 141.

140 See, e.g., Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L.
REv. 1281 (1976); Kathryn Moss, Institutional Reform through Litigation, 58 SoC.
SERV. REV. 421 (1984); Peter A. Appel, Intervention in Public Law Litigation, 78
WasH. U. L. REv. 215 (2000).

141 31 U.S.C. §§3729-3733.

42 31 U.S.C. §3729(a)(1).

43 31 U.S.C. §3730(b).
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14 Id.

145 Press Release, Department of Justice, Justice Department Recovers Nearly $6 Billion
from False Claims Act Cases in Fiscal Year 2014 (Nov. 20, 2014),
https://www justice.gov/opa/pr/justice-department-recovers-nearly-6-billion-false-clai

ms-act-cases-fiscal-year-2014 (last visited Jun. 18, 2017).
90 B e TBOERE 1 024 BEFIFER 1555 AR -
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On the Regulatory Challenge of Judicial Review of
Administrative Actions: The Regulation of Deceptive Drug
Price Reporting under the National Health Insurance as a Case
Study”

Chih-Ming Liang & Chao-Tien Chang™

Abstract

By examining the regulation of deceptive drug price reporting under the
National Health Insurance of Taiwan, this project investigates the limitation of the
traditional legal concept of administrative disposition in the era of regulatory state,
as well as the judicial response to this limitation. In such cases, drug companies
often claim the National Health Insurance Administration (NHIA) decision to
exclude drugs, regarding which price reporting requirements had been violated,
from NHI coverage constitutes administrative disposition and is subject to judicial

review. In response, the court rules that the NHIA decision is a legal order and in
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principal does not have direct legal effect on drug companies. However, due to the
external impact of the legal order, such decision can also constitute
administrative disposition upon things and serve as the basis for judicial review.
The author argues that this judicial argumentation reflects the regulatory
background that, in the era of governance and regulatory state, the growing
utilization of administrative contracts has: 1) challenged the traditional conceptual
distinction between administrative disposition and legal order; and 2) triggered
the debate over the correct legal categorization of regulatory actions conducted
during the administrative contracts. Facing these challenges, the court in Taiwan
seems to: 1) be increasingly willing to blur the distinction between administrative
disposition and legal order to provide additional opportunities for judicial review;
but 2) meanwhile review conservatively regarding the substance of the regulatory
actions. The conservative attitude can find resemblance in other countries and
regions, where courts increasingly shift the focus of judicial review from
substantive rationality to the procedural legality of the regulatory actions. The
shift on the one hand reveals the necessity to reinvent legal concept for reviewing
procedural legality such as the non-delegation doctrine. On the other, the shift is
also the natural consequence of the evolving regulatory state where the court no
longer occupies the central role in the regulatory process, a development that

demands scholarly reflection on the proper role of the judiciary in the new era.

Keywords: Regulatory State, National Health Insurance, Health Fraud,
Deceptive Drug Price Reporting, Administrative Contract,
Administrative Disposition, Administrative Disposition upon

Things, Judicial Review, Legal Orders, Non-delegation Doctrine



